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Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12719
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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Admnistrative Law Judge Patrick G Ceraghty, issued
on April 7, 1993, follow ng an evidentiary hearing."” The |aw
judge nodified an order of the Adm nistrator revoking
respondent's private pilot certificate, reducing the sanction to

a 10-nont h suspensi on of respondent's certificate and a $500

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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fine. W grant the appeal and reinstate the order of revocation.

The Adm ni strator sought revocation for violations of 14
C.F.R 91.9 and 61.15(a)(2), as well as 49 U S.C. App.
1429(c)(2).? At the hearing, respondent adnitted that he had
been the pilot-in-conmand of a flight carrying marijuana for
distribution, that he knew there was nmarijuana aboard, and that
his action violated state | aw and otherw se net the terns of
8§ 1429(c)(2). Respondent also admtted that he had been
convicted, under 18 U S. C. 841(a)(1l), of one count of manufacture
of marijuana. At the tine of the hearing, respondent was
continuing to serve the probation ordered by the court.

Because respondent admtted (with only one m nor and
immaterial exception) all the allegations in the conplaint, the

only issue at the hearing was that of sanction. The |aw judge

’§ 91.9(a) (now 91.13(a)) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

§ 61.15(a)(2) provided:

(a) A conviction for the violation of any Federal or state
statute relating to the grow ng, processing, manufacture,
sal e, disposition, or inportation of narcotic drugs,
mar i huana, or depressant or stinulant drugs or substances is
grounds for--

(2) Suspension or revocation of any certificate or rating
i ssued under this part.

49 U. S. C. App. 1429(c)(2) provides that the Adm nistrator "shal
revoke" the certificates of any person who: 1) know ngly engaged
in an activity, other than sinple possession, related to a
control | ed substance and puni shabl e by death or inprisonnment of
nore than 1 year; 2) used an aircraft to carry the drug or
facilitate the drug-related activity; and 3) was on board or
served as an airnman in connection with the activity.
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took testinony fromthe respondent and others on this point. As
the result of an accident, respondent is confined to a
wheel chair. He has a special issue nedical certificate that
permts himto operate an aircraft using hand controls, and he is
wor ki ng, and doing test flying on, a prototype for a ramair
engi ne nodification. Revocation would obviously prohibit his
performng the test flights. Respondent further testified to his
belief that loss of his certificate woul d adversely affect his
opportunity for advancement with his present enployer.?’
W tnesses supporting respondent testified to their belief that he
woul d no | onger participate in illegal behavior. See, e.q.,
Exhibit R 1 letter fromprobation officer. The |aw judge
concl uded:
| ooking at all the facts and circunstances herein and in no
way denigrating the seriousness of he [sic] activity but
taking into account the present circunstances and the
interest of the public which is aviation safety, | would
nmodi fy the period of revocation to that of a suspension of
ten nonths plus the inposition of a civil penalty if [sic]
$500.
Tr. at 54.

On appeal, the Adm nistrator contends, citing Rawins v.

National Transportation Safety Board, 837 F.2d 1327 (5th Cr.

1988), that the |l aw judge exceeded his authority in reducing the
sanction.® The Administrator relies on 49 U.S.C. App. 1429(c)(2)

‘Respondent was hired by Jeppeson Sanderson after his
accident. He does not believe his job would be endangered by
| oss of his certificate, but believes advancenent woul d not be
possi bl e.

‘“The Administrator wongly cited Rawins as reported at 837
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and (3), arguing that, under (c)(2), the Adm nistrator has no

di scretion but to revoke respondent's certificate and that, under
(c)(3), the Board has no authority to do other than affirmor
reverse the Administrator's order.’® The Administrator further
argues that, given respondent's use of an aircraft in the crineg,
precedent clearly supports the sanction of revocation.

In reply, respondent contends that the Adm nistrator hinself
has repudi ated Raw ins and that the Adm nistrator's own policy,
as set forth in Conpliance and Enforcenent Bulletin No. 90-2,
Appendi x 1 of FAA Order 2150. 3A (see Exhibit R-3), authorizes a
sanction | ess than revocation.® Respondent further argues that
this policy, devel oped subsequent to Rawlins, constitutes
"written agency policy guidance available to the public relating
to sanctions . . ." to which we may properly defer. See 49
U S C 1429(a), as anended in P.L. No. 102-345, the FAA Cvil
Penalty Adm nistrative Assessnent Act of 1992 (the CP Act).
Respondent believes that the | aw judge, in reducing the sanction,

(..continued)
F.2d 1831.

°*Subsection (c)(3) reads, in part:

Any person whose certificate is revoked by the Adm nistrator
under this subsection may appeal the Adm nistrator's order
to the National Transportation Safety Board and the Board
shall, after notice and a hearing on the record, affirmor
reverse the Adm nistrator's order.

°As pertinent, this order provides, in the case of drug
convictions that do not involve falsification: "[f]or nore than
si npl e possession, except in extraordinary circunstances,
revocation of any pilot or flight instructor certificates."”
Enphasi s added.
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found the extraordi nary circunstances that are required under 90-
2 to inpose a | esser sanction.
Al t hough the Fifth Grcuit only offered dicta on the issue,
bei ng concerned with whether the Adm nistrator hinself, under
8 1429, had discretion to inpose a sanction |ess than revocation,
our own decision in Rawins confirns the Adm nistrator's view of
his and our authority. W stated there:
[T] he Safety Board's review authority in section 609(c)(3)
islimted to affirmng or reversing the Admnistrator's
order. Thus, section 609(c) stands in sharp contrast to
section 609(a), under which the Adm nistrator is authorized
to suspend or revoke a certificate and the Board may, in its
review capacity, anmend, nodify or reverse the
Adm nistrator's order if it finds that affirmation is not
required.

Adm nistrator v. Rawins, 5 NTSB 2036, 2037 (1987). Thus, as of

1987 at least, we had no jurisdiction to reduce a revocation
order issued under section 609(c) (8 1429(c)).

The CP Act now directs us, subject to conditions, to defer
to the Admnistrator's "witten agency policy guidance avail abl e
to the public relating to sanctions . . .". On its face, the
Adm nistrator's revocation order here is not inconsistent with
Bulletin 90-2's witten policy guidance, as respondent has not
established (and the |l aw judge did not find) that respondent's
situation is enconpassed in the "extraordinary conditions" that

in the Administrator's view might warrant a | esser sanction.’

'Revocation is consistent with Appendi x 4 of 2150. 3A,
Enf orcenment Sancti on Qui dance Tabl e, which provides for
revocation in the event of conviction for unlawful carriage of a
controll ed substance. Exhibit R 2 at 19.
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Mor eover, contrary to respondent's claim Bulletin 90-2's
| anguage is not inconsistent wwth Rawins and need not be read so
broadly as to create an exception to the revocation mandated in
§ 1429(c).” In any case, the Administrator is without authority
to nodify the plain |anguage of the statute (which, on its face,
requires a revocation order in the circunstances here presented).

Accord Rawlins, 837 F.2d at 1329 ("Because the | anguage of the

statute is plain, we may not nodify it by judicial
construction.").

We al so cannot find, as a broader matter, that our new
authority under the CP Act -- to "nodify the type of sanction to
be i nposed from suspension or revocation of a certificate to
assessnent of a civil penalty" (see 49 U S. C. 1429(a)) -- would
permt us to affirmthe | aw judge here. W read that discretion
as being coextensive with the underlying statutory provision. W
conpare, in this regard, the CP Act's additions to 8 1429(a) and
8§ 1429(c)(3). Both contain certain of the sane provisions, but
(c)(3) conspicuously does not include the above sentence
enpowering us to nodify the sanction. Thus, we may reasonably
assune that Congress declined to have the Board reduce the

revocation sanction inposed by the Administrator under (c)(1).°

*Not only does 90-2 direct revocation in nost cases, it is a
general rule that does not interfere with the nore specific
provi sions of § 1429(c).

°As in Rawmins, at footnote 5, we also note that revocation
is a well-established sanction for drug offenses involving an
aircraft and that, because revocation is based on | ack of
qualification, factors such as adverse financial inpact and a
respondent’'s attitude are not considered in mtigation of



ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Adm nistrator's appeal is granted,
2. The revocation of respondent's private pilot certificate

shal |l begin 30 days fromthe date of service of this order.™

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

(..continued)
sancti on.

“For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).



